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First of all:

| am not going to talk about WHY we should have
Open Educational Resources but will look at the
legal aspect of HOW we do it..
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More specifically, | am going to talk about

Creative Commons licences
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What has Creative Commons to do with OER?
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“OERs are teaching, learning,

and research resources that
reside in the public domain or

have been released under an
intellectual property license
that permits their free use
or re-purposing by others. [...]”



In order to understand this, we need to briefly talk about
copyright law!
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What is copyright?




Copyright is one pillar of the IP protection regime; others:

Patents
Trademarks

Designs
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Copyright deals with creative works
(such as text books and journal articles)



“Copyright is the exclusive
right in relation to work
embodying intellectual content to
do or to authorize to do
certain acts in relation to
that work.”




Protected works in SA

1. Literary, musical and artistic works;
2. Cinematograph films;

3. Sound recordings;
4. Broadcasts;

5. Computer programs




Exclusive rights (“certain acts”)

1. reproduce

2. make adaptations
3. broadcast

4. distribute

5. perform
6. display in public
/. cause a work to be transmitted in a diffusion service
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Basic requirements for copyright protection

Originality
Material form

Qualified person

v'no registration necessary

v'the idea itself is NOT protected



Duration of copyright protection

v'depending on the nature of work

v'minimum of 50 years after the death of
the author for literary works (Berne
Convention)

10 20 30 40 50 60 70



Default & automatic All Rights Reserved situation for
copyright protected materials, incl OERs



Permission is required for most uses of most works!




Unless a copyright exception
and limitation applies.



Examples

v'Fair dealing / fair use (study, research, private use)
v Exceptions for educational purposes
v Exceptions for libraries and archives

v'Quotations
v'Etc.



But many of these potentially access-enabling e&l only
allow copying of small parts of works and are

often too vaguely crafted to be reliable access
mechanisms (especially if there is a lack of domestic
case law
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1‘ The African Copyright & Access to...

A
The African Copyright & Access to Knowledge Project (ACA2K) |
The African Copyright & Access to Knowledge (ACA2K) Project is probing the relationship between national !
A< A : 2 K copyright environments and access to knowledge in African countries. :
Home About News Outputs D & Policy Inputs Country Nodes Resources Blog Contacts ’
P search... English francais :
|
ACA2K Book Online |
Access to Knowledge in Africa: The Role Welcome t : |
of Copyright, a book outlining the ACA2K to . |
research results and published by UCT Ne |
Pross, is now online. Click below on the ‘ :

book cover.
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: ACCESS |

The African Copyright & Access to Knowledge (ACA2K) Project is probing the relationship
between national copyright environments and access to learning materials in African countries.
The project is probing this relationship within an access to knowledge (A2K) framework - a
framework which regards the protection/promotion of user access as one of the central ACAZK Policy and
objectives of copyright law.

Dissemination Advisor
This project, supported by Canada's IDRC and South Africa’s Shuttleworth Foundation, and Invited to AU and
managed by the LINK Centre at the Wits University Graduate School of Public & Development UNESCO A2K Events
Management (P&DM) in Johannesburg, currrently has research nodes in eight African

Featured Articles countries: Egypt, Ghana, Kenya, Morocco, Mozambique, Senegal, South Africa and Uganda.

-ACA2K Geneva Book Den.ise Ni.cho.lsnn. A(.:A2K Policy

Launch at WIPO Country Nodes & Dissemination Advisor and
Copyright Services Librarian at

- ACA2K Advisor the University of the

Witwatersrand, Johannesburg,
has recently been invited to a
number of important...

Nicholson Is LIASA

‘Librarian of the Year' Morocco

- ACA2K Book Launched N Egypt -
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So the bottom-line is that copyright often restricts
access to learning materials

and access in developing countries can often

only be achieved by way of copyright
infringement!
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The African Copyright & Access to Knowledge (ACA2K) Project is probing the relationship

between national copyright environments and access to learning materials in African countries.

The project is probing this relationship within an access to knowledge (A2K) framework - a

framework which regards the protection/promotion of user access as one of the central ACAZK Policy and
objectives of copyright law. Dissemination Advisor
This project, supported by Canada's IDRC and South Africa’s Shuttleworth Foundation, and Invited to AU and
managed by the LINK Centre at the Wits University Graduate School of Public & Development = UNESCO A2K Events
Management (P&DM) in Johannesburg, currrently has research nodes in eight African

Featured Articles countries: Egypt, Ghana, Kenya, Morocco, Mozambique, Senegal, South Africa and Uganda.

- ACA2K Geneva Book Denise Nicholson, ACA2K Policy
Launch at WIPO COUntfy Nodes & Dissemination Advisor and
Copyright Services Librarian at
the University of the
Witwatersrand, Johannesburg,
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Moracco k number of important...
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OERs are a legal alternative!

But to be OPEN, we need to get rid of at least some of
the copyright restrictions.

Open
Educational
Resources




and this can only be done through....



(MORE) OPEN LICENCES / “Copyleft” licences

l /
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But one problem we face is that there is fear

on the rights holder side about what we
are doing...



Creative Commons is not

Anti-copyright - rights management tool based on copyright

The public domain - giving certain permissions in advance

Anti-commercial - can charge for first use, commercial uses,
“premium” service, or embed advertising

Part of the relationship between rights holder and user

Perfect or even the best solution for every situation and
all creators

Great for computer programs
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Creative Commons iS

A not-for-profit organization of (mainly) volunteers

(so we have no financial interest in this whatsoever)
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Creative Commons iS

A set of pre-formulated licences that allow more uses than
the law does

(C—(c<)
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Creative Commons iS

l h

SOME RIGHTS RESERVED
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Creative Commons iS

Used worldwide - 50+ national CC licences
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Creative Commons iS

Successful - approx. 185,000,000 licensed works in 2010
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Examples?
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25N\ Al Jazeera
(//\’ Creative Commons

\J\"./ Repository
.' nIpsiccapazesranet
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THE WHITE HOUSE
WASHINGTON
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®eno Free Online Course Materials | MIT OpenCourseWare
[0 Free Online Course ME

[Tm [;] [m m[E http://o.mit.edu/index.h(m V]" (-" ¥ mitopencourseware 9)
' \J MITOPENCOURSEWARE SIGN UP FOR r

MASSACHUSETTS INSTITUTE OF TECHNOLOGY OCW NEWS

Donate . About OCW . Enter search keyword o > Advanced Search

[ Emall this page

> Get Started with OCW

> VIEW ALL 2000 COURSES . " '
S Un|ock|ng Know|edge ] 5 "My life is'in teaching.

_ R . . 2 - To have a chance to do
> Editor's Picks Empowering Minds. - that with a world
> Audio/Video Courses ( s audience Is just
> Translated Courses Free lecture notes, exams, - YR el
> New Courses and videos from MIT. Gilbert Strang

No registration required. : Urr :dathematks professor

> Find Courses >Learn more i

B Architecture and Planning

B Engineering
® Health Sciences and p FEATURED COURSE

Technology
B Humanities, Arts, and

e e Show the world that Open
@ Management is here to stay,
B Science - # -
& Other Programs Infrastructure in Crisis: Energy and Security FIND OUT HOW >

: Challenges
B Cross-Disciplinary Topics
In Infrastructure in Crisis: Energy and Securii
> Supplemental Resources Challenges students explore how an energy crisis can be
§ an opportunity for making fundamental changes to e

> View All Departments improve infrastructure. Be sure to look at the sample

student papers in the Projects section.

MIT NOTICE

> Previous features
>HIGhIGRES FOr e
High School

OCW s grateful for the support of:
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®0 0 How do | license and create open content? | UCT OpenContent (@)
~ ‘ - :

g N A o e e - S e
C)E/' (&)(x) (M) (U | http://opencontent.uct.ac.za/How-do-I-license-and-create-open-content
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¥ How do | license and create open ...  §

' UCT OpenContent

Sharing online resources for teaching and learning - Deelbare onderrig en leer bronne - Ukwabelana ngezixhobo zokufundisa nokufunda

Home >> How do I license and create open content?

Help How do I license and create open content?

o Howdo I log in?
~ How do I license and () Printer-friendly version
create open content?
o What is a Creative How do I license and create open content?
Commons license?
0l Creating open content is easy. All you need to do is take your original resources (e.g. PowerPoint slides, booklets, tests, videos
Commons license ’ = v d d d

casts and simulations) and a| an open licence.
o Where can I host my pod ) poly pe
)

This directory promotes the use of Creative Commons licences for specifying how others may use, share and adapt resources, and
e encourages authors to make their resources as open as possible. See "What is a creative commons licence?” for further information, and
contributing? ‘Get a CC licence’ for step-by-step instructions.
o How do I manage my

submitted resources? Once you have licensed your work you need to find a place to host it online before you can link it to this directory. See ‘Where can 1
o How do I manage my host my resource?’ for more details.
profile?
o How do I interact with this
site?

o What is a Creative Commons license?
o Get a Creative Commons license
o Where can I host my resource?

< How do I log in? up What is a Creative Commons license? >
Login to post comments

About Us | Blog | Terms & Conditions
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Now, how does it actually work?
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Go to www.creativecommons.org
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eNO Creative Commons
J @ Creative Commons @

EE] @ @[@ http://creativecommons.org/ v]” (." v Search with Google Q)

About News Donate FAQ  Wiki Projects Store  International

Share, Remix, Reuse — Legally
Creative Commons is a nonprofit organization that increases
sharing and improves collaboration. Leam More »

@ Inresponse to

CC in Education

Find » Donate » License »
Find licensed works you can share, remix, Invest in the future of creativity and knowledge — Use our free tools to inform people how they can
or reuse. Donate Today! reuse and share your creative works.
Commons News International Community News Information

The Licenses Case Studies

The British Library asks researchers and CC Taiwan: ASCAPESE VS. BlF




| L] | » l [L] @ http://creativecommons.org/choose/

@creative
commons News

License Your Work

With a Creative Commons license, you keep your copyright but allow people to copy and

distribute your work provided they give you credit — and only on the conditions you specify here.
: as licensing, we've prepared a list of things to think about. If

g or you want to certify a work as public domain,

eioose one of our public domain tools.

Allow commercial uses of your work?

©®Yes O
ON©
Allow modifications of your work?

® Yes 0
() Yes, as long as others share alike 0
ON©

Jurisdiction of your license 0

Additional Information

ge embedded in the HTML generated for your license.
o determine how 1o attribute it or where to go for more information

out the work. @

fell us the format of your work:
fitle of work 10

( Select a License )

FAQ Donate ~ Wiki

What You Can Do
Here

Creative Commons helps
you publish your work
online while letting others
know exactly what they
can and can't do with your
work. When you choose a
licanse, we provide you
with tools and tutorials that
let you add license
information to our own site,
or o one of several free
hosting services that have
incorporated Creative
Commons.

View an explanation of all
our licenses.

Or Choose:

@F\ﬁcbﬂa’n

Software

@C&GNU GRL

Projects  International

Jobs

Events

Newsletter

Case Studies
Creative Commoners
Press Room

c



(©MoM

Attribution

@08

Attribution-Noncommercial

@O0

Attribution-NoDerivatives

[
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Attribution-ShareAlike
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Attribution-Noncommercial-ShareAlike

@080

Attribution-Noncommercial-NoDerivatives
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@creative
commons About  News

Here is the license you've chosen == =

(O License your work

You have selected the Creative Commons Attribution-ShareAlike 2.5 South Africa License. See
how the license will look to your site's visitors.

CER

SOME RIGHTS RESERVED Jer-sh |

@ 0 0

Have your own website?
Copy the text below to your Web site to let your visitors know what license applies to your works.

<a rel="license" href="http://creativecommensorg/licenses/by-sa/2.5/za/"»<img
alt="Creative Commons License" style="border-width:(0" src="http://
i.creativecommensorg/l/by-sa/2.5/za/88x31.png" /»</a»<br />This work is
licensed under a <a rel="license" href="http://creativecommensorg/licenses/by-
8a/2.5/za/"»Creative Commons AttributiorSharealike 2.5 South Africa Licensed/
ar.

Select the contents of the box above and copy it. Or, have it emailed to yourself.

Need more help? Read our tutorial.

After publishing your license, please consider supporting Creative Commons.

Find [ d works
Learn about other places Q Find lansed wo

you can host your licensed

files. These sites work with Jobs
your Creative Commons
license.

Events
Newsletter

Publish your licensed music Case Studies
or video to the Internet
Archive

Creatve Commoners

Press Room

Post your licensed images at
Flickr

Add a Creative Commons
license to your blog

Offline Work?
Mark a document not on the
web, add this text to your
work.

Optional next steps
Register your work with the
CC Network

( -:' v Search with Google Q)
A

FAQ Donate  Wiki  Projects International

<




@ veT 1P Unit | Innovatio... ?

UCT IP Unit | Innovation for Africa

[@ | »] [»}] [O] [i][?_ http://uctipunit.wordpress.com/

v]ll 6;’ v Search with Google

My Account v

My Dashboard New Post  Blog Info v

Search WordPress.com Blogs [ Search |

UCT IP Unit
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Home

ITWeb article: “Copyright laws stifle education”

Posted on 23/07/2010 by tobiasschonwetter

In today’s ITWeb article “Copyright laws stifle education”, it is
‘ argued that South African research shows that local copyright
legislation hampers access to learning materials via digital

portals. The article refers to research done by the African
Copyright and Access to Knowledge (ACA2K) project and, in particular, the South African

ACA2K research report. This report was written by the IP Law & Policy Research Unit’s
Dr Tobias Schonwetter and Caroline Ncube as well as Pria Chetty, Principal Attorney for
Chetty Law in Johannesburg. The entire ITWeb article can be found here.

Innovation for Africa

g
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Welcome!

Welcome the University of Cape
Town's Intellectual rty
Law & Policy R

website.

The content on this website is, unless
otherwise indicated, licensed under a
Creative Commons Attribution-
ShareAlike 2.5 South Africa License.
This does not apply to third-party
content, eg from RSS feeds. Your

<l




eno Creative Commons — Attribution-ShareAlike 2.5 South Africa

J @ Creative Commons = At... & %
D @ @‘ @ http://creativecommons.org/licenses/by-sa/2.5/za/ ; ‘ - Smm with Google

This page & avadabie n he blowing Wrguages:
At Baparario Crgleh Akaars Noui A‘lﬂfo Ve Catulh Baro uakars Ausaress Caaiedaro (PE) Ergah (U5) Erglah
¥ ) Galego Pycceed Port.gula Norak Caparcl
(Reuacor) Seacho b Labos Bapatl (CL) Latvien Listovi Cantetaro L Casielaro (AR) rorsied hwe. polski Englah (CA)
fargais Cvvapce Port.gude (IR hrvassk) W (M) Ourak Caparcl (Cuatermals) Suomeks) Delara ian Magywr Urcu AT
Farain (CA) miaw Araneas Askirian Deciach Melsyu conce Mongolan #4444 averaka Macaconien Sotho /X (W) Casielaro
(MG Cantodarc (C0) Grghh (GA) Ukranisn soveraki ek

Attribution-ShareAllke 2.5 South Africa

You are free:
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O (@) http://creativecommons.org/licenses/by-sa/2.5/za/legalcode v{[[( 2 ~ search with Google Q

LEGAL CODE

Azmanior-Shaehine 2.5 South Afica

CREATIE COMMONG CORPORATION 25 NOT A LAW PN AND DOES NOT PROVIDE LEGA. SERACTS.
DXSTRBUTION OF THCS LXINCE DOE5 NOT GRATE AN ATTORNEY-LLINT RELATIONGID. GRATME
A LABLITY TING FROM Y OF THE LYINGE.

THE WORK (AG DOFINED BXLOW) 25 PROVIDED UNDER THE TERMS OF TH2S CREATIVE COMMONS PUBLYC

LINGE (OPL" OR "LICINCE). THE WORK 25 PROTECTED B COPYRIGNT, PERFOMIRS PROTECTION ANDY
OR OTHER APPLICABLE LAN. ANY USE OF THE WORK OTHER THAY AG AUTHORIXD UNDER THIS LIINGE
OR LN 25 PROMINITED.

OF DERCENG ANY RUGHTS TO THE WORK PROVIDED MERE, YOU ACCIPT AND AGREE TO B BOUND BV

THE TERMG OF THOS LITINCE.

2. "Callective Wok™ means & work, 1uch an a periodeal laue, anthology or encyclopeda,
I which the Work In £z entrety In unvmodfied form, along wih & nuToe of other
1o a collective whole. A work that comtizes a Collective Work wil not be comeidened a
Durivative Work (ax defiied below) for the purpotes of this Licence.

5. "Oatvative Work™ meant & work Baned upon the Work or upon the Work and other pre-
g works; ncladng an adactation of a Work, tramlation, musical Work, dramatization,
fictionalzation, CHETaOacNc fim, 1000 recondng, &t NOOATON, AXBITe,
condermation, adaptation for Ure by vermory daabled persons, or any other form In which
the Work may be recast, ramformed, or adacted, @xcect that & work that comttites 3
Collective Work wil not be commidend a Derivative Work for the purpate of this Licence.
For the avoidance of doutz, whane the Work i a musical work o 1ound recondng, the

of the Work wth & moving image (“synching”) wil be
comidered a Derivative Work for the purpate of this Licence . Synching it not imibed to
1ychvonzaton of 10und and moving Imager.

€ "Easty™ ncluden 2 legal pernon or & NUTDer Of DETIONE ACHNG together, Tuch a1 A
partnership or an Unincomorated anzociation and whire aproprists the 2ate or i
ooy oo

€. "Ucesar” means the ndvidad or Eneky that offers the Work under the tenma of this
Licorne.

. "Odginal Authar” mean the ndvidaal or Enety who created the Work, and where
Performers Protection it appicatie the performer.

£ "Wok™ mean the orignal work of ashorthip and, where aporopriate performance,
offered under the tenma of this Licence, incladng lberary, musical and artatic works ;.
cnematograch fima; 1ound recondngs; Droadcants ; rogramime-camying tignal; putiahed
edtions and compuer programa.. The performance must be foosd t comttise a work
under this Licence.

@ "You" meam an ndvidasl or Dty eenciing rights under this Licence who has not
previously viokated the terma of this Licence weh respect to the Work, or who has recelved
@grens permizzion from the Licentor to exercie rights under this Licence deapte a
Previos violation.

h. "Ucence Dameats™ mean the folowng hgh-eve lcence sttrbutes s selected by
Licermor and Indicated 1 the e of this Licence: Aeris.ion, Surekion.

2. Paie Dasfing Rights. Nothing In this lcence i Intended to reduce, Imi, or reatrict any rights arting
from fair dealing, the general exceptions B protection of COpYIGNE works or other mitations on the

oxckaive rghts of the Copyright owner o perfaner under CopYGE, performert protection law or other
oo v

3. Ucence Gamt. Sutyect to the terma and condtions of this Licence, Licenuor hereby granes You &
woridwide, royatty-free, nonexchaive loence, for the duration of the appicatie Copyrigit to exerciie the
Fighe In the Work ax stated below

. to reproduce the Work;

B to ncorporate the Work nto one or more Collective Works, and to reproduce the Work s
Incorporated in the Colective Workar;

€. to create and reproduce Dervathve Works;

@. to datrbupe cogles of, daphay puticly, perform puticly, and broadcaat, the Work ncudng
. corporated i Colective Works

©. to datrbte coples of, daplay pubiicly, perform pubiicly, and brasdcant Derivative Workas

<




So what is THE BEST CC licence for OERS?
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It appears that there are 2 preferred licences (and an
ongoing dispute amongst scholars as to which one should

be used):
CC BY
CC BY SA
@creative ® N iP Law
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CC Learn: “the terms of different licences are often

incompatible with one another in a way that prevents
combining materials from different providers.”

[hence, CC BY should be used]
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Terms that can be used for a derivative work or adaptation
Compatibility chart
by ‘ by-nc by-nc-nd ‘ by-nc-sa ‘ by-nd by-sa ‘ pd

< b

-~ L

by-nc
Status of bv-nc-nd
original work y-ne-

by-nc-sa

by-nd

[
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C Lowe (“Considerations for CC licensing of Open
Educational Resources: The Value of Copyleft” [2010])

favours CC BY SA licences
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In my view the answer only can be

it depends - there is no clear-cut answer!

... driven by long-term or short term goals?
... what kind of OER material are we dealing with?

.. etc
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Again: CC is not perfect!
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1) Compatibility of different CC licences

2) What exactly constitutes “non-commercial”

3) Potential conflict with Collecting Societies

- but we are working on it and the newest versions
of CC licences (3.0) contain specific provisions

4) But most other so-called “CC problems”, eg the
criticism that CC licences are difficult to enforce
globally or the potential misappropriation by third
parties, are not so much CC problems but problems
our copyright laws face generally

& Policy Research Unit
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In conclusion:

Should we talk about copyright at UNESCO and COL?
(Stamenka)

Very much so!

Because we need CC licences for OERs only due to
shortcomings of national copyright laws

part of the Creative Commons international initiative & Policy Research Unit
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In conclusion:

And national copyright laws look like they look
because of policymaking on the international
level (WIPO/ WTO) - thus, adding UNESCO’s /
COL’s voice to those discussions is crucial!

& Policy Research Unit
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Thank you!

my email address is:

(“Access to Knowledge in Africa: The role of Copyright” [2010]

“Introducing Copyright” [Hofman, COL [2009]]
)
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Creative Commons Licence

00

This presentation is the work of Dr Tobias Schonwetter.

It is licensed under a
Creative Commons Attribution-ShareAlike 2.5 South Africa License.

To view a copy of this license, visit
or send a letter
to Creative Commons, 171 Second Street, Suite 300, San Francisco,
California, 94105, USA.



